August 4, 2011

D’ Andrea Golf Course

Mr. Michael Jory

2900 South D’ Andrea Parkway
Sparks, NV 89434

VIA Hand Delivery, Certified Mail, and email to mjorvi@dandreagolf.com

RE: Planned Effluent Service Turnoff Seven (7) Day Notification and Thirty (30) Day Termination
Notification.

Dear Mr. Jory,

As of August 3, 2011, D’Andrea Golf Course currently owes the City of Sparks $58,203.57, of which
$16,322.51 is beyond sixty (60) days past due. Per Section 1(3) of the effluent service agreement
(Agreement A-2798, dated July 23, 2001) the City may temporarily restrict or interrupt delivery of treated
effluent if the City determines that such an interruption is necessary or desirable for system emergencies,
maintenance, or management. This letter has been prepared to notify D’ Andrea Golf Course that the City
of Sparks will be interrupting delivery of treated effluent to D’ Andrea Golf Course seven (7) days from
the date of this letter (or on August 11%, 2011). As D’andrea is more than sixty (60) days behind in
payment, interruption of service is necessary for proper management of the treated effluent delivery
system. Said interruption will continue until the account is brought current.

Additionally, per Section M of the agreement, this letter shall serve as thirty (30) days written notice that
the City of Sparks desires to terminate the Effluent Service Agreement for failure to pay within sixty (60)
days.

If you have any questions on this issue, please contact my office at 775-353-2304 to discuss.

Community Services Director.

ce: Shirle Eiting, City Attorney’s Office
Andrew Hummel, Acting Urility Menager
Trish Kuehl, Accounting
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J. Required Permits. D'Andrea agrees to acquire, comply with and
maintain in effect any and all federal, state or local regulatory
permits reguired for it to use treated effluent for irrigation at
the golf course and common area landscaping. D'Andrea also agrees
to cooperate with City in obtaining any regulatory permits that
might be required of City relating to this Agreement.

K. Assumption of the Risk. D'Andrea agrees to use and manage the
treated effluent in a manner consistent with best management
practices and any approved effluent management plan and discharge
permit in effect.  D'Andrea understands that it is receiving
reclaimed water which is not intended for human consumption and
further agrees that it assumes any and all risks associated with
the use of the treated effluent under this Agreement. City
disclaims any and all warranties, including fitness for a particu-
lar purpose and merchantability.

1. City shall not be liable for any failure to deliver
treated effluent under the terms of this Agreement due to force
majeure. For the purposes of this Agreement, a force majeure is
defined as a war, insurrection, riot, flood, drought, earthquake,
fire, casualty, act of God, act cof the public enemy, Jquarantine
vestriction or other effect of epidemic or disease, contamination
of water supply or effluent by third parties, freight embargo,
order from the Federal Water Master or any other regulatory
authority, a lawsuit challenging this Agreement, Or any other cause
whatsoever except for the City's own voluntary act or failure to
exercise reasonable care and diligence in the performance of this
Agreement . ‘

2. City's obligation to deliver treated effluent under this
Agreement is subject to (a) City having the legal right to divert
reclaimed water; and (b) the necessary effluent pipeline improve-
ments and appurtenances being constructed, offered for conveyance
and accepted.

City may temporarily interrupt or reduce delivery of
freared effluent if City determines that such interruption or
reduction is necessary or desirable for system emergencies,
maintenance or management. Except in emergencies, City shall give
notice to D'Andrea of any such interruption or reduction, the
reason for such interruption or reduction, and the estimated
duration of such interruption or reduction to the extent the City
can. City shall make reasonable attempts to minimize the effect of
such interruption or reduction.

Termination by City. City may terminate the obligations
hereunder upon thirty {30) days written notice under the following
circumstances:

1. D'Andrea fails to comply with any federal, state or local
laws or permit conditions pertaining to the use of the treated



effluent. The City may suspend the Agreement while an environmen-
tal prosecution against D'Andrea is pending;

2. D'Andrea's use of the treated effluent contaminates the
water supply or provides a danger to nelghboring properties or
residents;

. D'Andrea's failure to pay any amcunt within sixty (60)
days of its due date;
4. City is unable to provide or economically provide water
consistent with federal, state or local laws now or hereafter
existing; or

5. The parties are unable to agree on an adjusted rate as
contemplated under Section I(H) above. '

6. Both parties agree to submit any defaults of this
Agreement to mediation prior to termination of this Agreement.

7. If the City terminates the Agreement pursuant to Section
M and it is not reinstated, the unpaid obligation of D'Andrea under
Paragraph I(G) shall terminate.

N. Termination by D'Andrea. D'Andrea may terminate its obliga-
tions hereunder, except it shall remain obligated to pay the unpaid
balance of the Infrastructure Reimbursement "Fee to.the City which
originally is the sum of $564,541.00, upon thirty (30) days written
notice if the parties are unable to agree on an adjusted rate as
contemplated under Section I{H) above or if City does not annually
deliver up to 450 acre-feet of water to D'Andrea including the 50 -
acre-feet of water to DCA as reqguired by Section I(D) (1) above.

C. Sale of Golf Course. If at any time during the term of this
Agreement, D'Andrea proposes to sell its golf course, D'Andrea
shall give the City not less than one hundred and twenty (120) days
prior written notice of its intention and shall consult with the
City regarding the proposed sale and possible assignment under this
 Agreement. See Paragraph II(F) below.

II. GENERAL PROVISIONS

A. Notice. Unless written notice of a new designee 1s sent in
accordance with this paragraph, all communications/notices required
pursuant to this Agreement shall be in writing and shall be
delivered in person or mailed by certified mail, postage prepaid,
return receipt requested, to the individuals at the addresses
indicated below. Notices that are mailed are deemed received the
third day after they have been postmarked by the U.S. Postal
Service.
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Communiiy Services
September 13, 2011

D’ Andrea Golf Course

Newt Crumley, Director of Operations
2900 South D’ Andrea Parkway
Sparks, NV 89434

V1A Certified Mail

RE: Planned Effluent Service Turnoff Seven (7) Day Notification and Thirty (30) Day Termination
Notification.

Dear Mr. Crumley,

As of September 13, 2011, D’Andrea Golf Course currently owes the City of Sparks $97,715.18, of
which $41,881.06 is beyond sixty (60) days past due. Per Section L(3) of the effluent service agreement
(Agreement A-2798, dated July 23, 2001) the City may temporarily restrict or interrupt delivery of treated
effluent if the City determines that such an interruption is necessary or desirable for system emergencies,
maintenance, or management. This letter has been prepared to notify D’ Andrea Golf Course that the City
of Sparks will be interrupting delivery of treated effluent to D’ Andrea Golf Course seven (7) days from
the date of this letter (or on September 20", 2011). As D’andrea is more than sixty (60) days behind in
payment, interruption of service is necessary for proper management of the treated effluent delivery
system. Said interruption will continue until the account is brought current.

Additionally, per Section M of the agreement, this letter shall serve as thirty (30) days written notice that
the City of Sparks desires to terminate the Effluent Service Agreement for failure to pay within sixty (60)
days.

If you have any questions on this issue, please contact my office at 775-353-2304 to discuss.

Sincegely, S

. J.'/(
Neil Krutz, PE.

Community Services Director.

ce: Shirle Eiting, City Attorney’s Office
Andrew Hummel, Acting Utility Manager
Trish Kuehl, Accounting

Sparks Community Services 431 Prater Way. Sparks, NV 89431
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Communi’cy Services
December 12, 2011

D’ Andrea Golf Course

Will Gustafson

2900 South D’ Andrea Parkway
Sparks, NV 89434

VIA Certified Mail
RE: Notification of Proposed Council Action to Terminate Effluent Service Contract.
Dear Mr. Gustafson,

The City of Sparks has made numerous attempts to collect payment on your effluent account (Agreement
A-2798, dated July 23, 2001). Two notices (August 4, 2011 and September 13, 2011) were delivered by
Certified Mail to D’Andrea Golf Course concerning both outstanding balances and 30-day notification of
termination for failure to pay. The City of Sparks has received no payment on this account since August
11,2011.

As such, termination of the D’ Andrea Effluent Service Agreement will be presented to City Council at the
regularly scheduled City Council meeting on January 9, 2012 at 2 p.m.

If you have any questions on this issue, please contact my office at 775-353-2304 to discuss.

Neil Krutz P E.
Community Services Director.

ce: Shirle Eiting, City Attorney’s Office
Andrew Hummel, Acting Utility Manager
Trish Kuehl, Accounting

yarks Community Services 431 Prator Wav, Sparks, NY 89431 7733532300 Pax 7753831433
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A-2798
AT.6.4
7/23/2001

AGREEMENT FOR THE SALE OF TREATED EFFLUENT

THIS AGREEMENT is made and entered into thig  23rd day of

July , 2001, by and among the CITY OF SPARKS (‘City"), a

municipal corporation existing under and by virtue of the laws of

the State of Nevada, and D'ANDREA NEVADA GOLF CLUB, LLC

(“D'Andrea”), a Delaware LLC registered to do business in the State
of Nevada.

RECITALS

1. WHEREAS, Sparks City Charter §2.110 permits the City to
provide utilities and fix the rate for such utilities;

2. WHEREAS, NRS Chapter 277 authorizes the City to enter into
~cooperative and interlocal agreements for the performance of
governmental functions;

3. WHEREAS, NRS 277.060, in particular, authorizes cities in
counties having a population of 100,000 that are “authorized by law
to acquire, operate and maintain water or sewage facilities, or
both,” to contract with another political subdivision of the state;

4. WHEREAS, effluent delivered to the Truckee Meadows Water
Reclamation Facility {Plant) is usually treated by chemical and
aeration processes and then discharged into the Truckee River via
the Steamboat Canzl;

5. WHEREAS, the cities of Sparks and Reno received Permit No.
29973 from the State Engineer on February 6, 1976, to appropriate
27.86 second-feet (55.24 acre-feet) per day for agricultural uses;

6. WHEREAS, in accordance with Permit. No. 29973, and at its own
expense, City has completed the infrastructure necessary to
construct an effluent reuse distribution system to deliver treated
effluent from the Plant to various public and private facilities
for use as an irrigation water supply, including public rights of
way and public parks within the D'Andrea master planned golf
community;

7. WHEREAS, D'Andrea 1is in good standing in its state of
formation and agrees to notify City immediately if its status in
this regard changes;

8. WHEREAS, D'Andrea Community Association ("DCA") has been
established pursuant to Nevada Revised Statutes (NRS) Chapter 116
to maintain and operate common area facilities within the D'Andrea
master planned golf community;



9. WHEREAS, D'Andrea wants to use effluent water to irrigate the
common area landscaping and the D'Andrea golf course, respectively,
in lieu of relying solely on water diverted from the Truckee River
via the Orr and Cinnabar Ditches;

10. WHEREAS, D'Andrea accordingly desires to purchase treated
effluent from the City; and the City is willing to sell it.

NOW, THEREFORE, in consideration of the foregoing and the
mutual promises and undertakings stated herein, the parties agree
as follows:

I. SPECIF PROVISTION

A, Duties of D'Andrea.

1. Construction of effluent line. Within the understanding
that it is responsible for paying all of the initial construction
costs, D'Andrea shall construct the extension of the effluent
pipeline to service the D'Andrea golf course and other facilities
from the pipeline's present location at Sparks Boulevard to the
golf course and other facilities. D'Andrea shall oversize the line
to the satisfaction of the City. D'Andrea shall also install the
effluent water delivery system at a mutually agreed upon location
at the input to the irrigation lake. Upon completion of construc-
tion and final acceptance by the City, D'Andrea shall convey all
effluent pipeline improvements and appurtenances within the public
right of way to the City.

2. Compliance with all laws. In addition to complying with
NRS 338, D'Andrea shall conduct the work in compliance with all
existing state and national laws and county and municipal ordi- .
nances limiting or controlling the work in any manner.

3. Standards of construction. All construction, inspection
and materials testing shall be performed in accordance with the
1996 edition of the Standard Specifications for Public Works
Construction (the “Orange Book”), including any and all addendums.
All materials must be new and all work must be done and completed
in a thoroughly workmanlike manner and in accordance with the plans
and specificationg prepared by AMEC Infrastructure for this
project.

4, Inspections and corrections. At the time it posts surety
for completion of the improvements, see below, D'Andrea shall also
pay for the City to perform periodic inspections at a cost equal to
3% of AMEC Infrastructure's Construction Cost Estimate, provided
that said estimate has been approved by the City Engineer or his
designee. The City will provide inspection of the following items:
(1) laying of effluent lines; (2) backfilling of effluent lines;
(3) pouring concrete for curbs, gutters, sidewalks or wvalley
gutters; (4) placing and compaction of Type II base course; (5)



placing pavement; and (6) sealing or placing surface treatment.
D'Andrea or its designated Contractor shall notify the City
Engineer or his designee at least forty-eight (48) hours in advance
of the date and hour that work on any of the previous items is
expected to begin. Any construction-related deficiencies shall be
corrected prior to conveyance.

5. Surety requirements and completion. D'Andrea shall post
adequate surety for completion of improvements as if the improve-
ments were subject to Sparks Municipal Code 17.28.010. Final
completion and City acceptance of all such improvements shall be
subject to the approval of the City Engineer or his designee.

6. Terms of conveyance. The effluent pipeline improvements
and appurtenances within the public right of way shall be conveyed
to the City on a bill of sale in form and content satisfactory to
the City.

7. Warranty period. Upon acceptance by the City of the
effluent pipeline improvements and appurtenances within the public
right of way, D'Andrea shall arrange for a one-year warranty period
with its contractor beginning on the date of acceptance by the
City. This arrangement shall specify that all of the improvements
must be to the satisfaction of the City and that the City has the
authority to demand from the contractor that any and all construc-
tion deficiencies be remedied.

B. Status of D'Andrea.

1. Notwithstanding the City's inspections and the construc-
tion of the effluent pipeline to City standards, it is the intent
of the parties that D'Andrea shall be considered an independent
entity and that D'Andrea, its officers, employees, agents,
consultants, contractors and anyone else for whom it is legally
liable, shall not be considered employees, servants or agents of
the City for any purpose. Further, this Agreement shall not be
construed to be a partnership or joint venture.

2. Neither D'Andrea nor any of its officers, employees,
agents, consultants, contractors or anyone else for whom it is
legally liable shall be eligible to participate in City's indus-
trial insurance, unemployment, disability, medical, dental, life or
other insurance programs, or any other benefit or program that is
sponscored, financed or provided by City for its employees.

3. D'Andrea agrees that it shall be D'Andrea's exclusive
responsibility to pay all federal, state, or local payroll, social
security, disability, industrial insurance, self-employment

insurance, income and other taxes and assessments related to this
Agreement. D’Andrea shall, at D'Andrea's sole expense, pay and be
fully liable and responsible for, and indemnify, defend and hold
harmless City from any assessments, fines or penalties relating to
D'Andrea's failure to uphold any of these responsibilities.



C. Insurance. At D'Andrea's sole cost and expense, D'Andrea
shall procure and maintain in force throughout the term of this
Agreement insurance as described below. Maintenance of the proper
insurance coverage is a material element of the contract and
failure to maintain or renew coverage or to provide evidence of
renewal may be treated as a material breach of contract.

1. Industrial insurance. As discussed above, it 1is
understood and agreed that there shall be no Industrial Insurance
coverage provided for D'Andrea or any subcontractor by City.
D'Andrea agrees, as a precondition to any obligation of the City to
provide City with a certificate issued by an insurer in accordance
with NRS 616B.627 and with a certificate of an insurer showing
coverage pursuant to NRS 617.210. Should D'Andrea be self-funded
for Industrial Insurance, D'Andrea shall =so notify City in writing
prior to the signing of this Agreement.

2. Minimum scope of liability insurance. Coverage shall be
at least as broad as:

a. Insurance Services Office Commercial General Lia-
bility Coverage “occurrence” form CG0001 01/96 or
Insurance Service Office Comprehensive General
Liability form GL0002 Ed 01/73 with the Broad Form
Comprehensive General Liability Endorsement GLO404.

b. Professional Exrors and Omissions Insurance shall
be required by D'Andrea of AMEC Infrastructure and
any other entity responsible for design activities
under this Agreement.

3. Minimum limits of liability insurance. D'Andrea shall
maintain and/or require limits no lesg than:

a. General Liability: $1,000,000 combined single limit
per occurrence for bodily injury, personal injury
and property damage. If Commercial General Liabil-
ity Insurance or other form with a general aggre-
gate limit is used, the general aggregate limit
shall be increased to equal twice the reguired
occurrence limit or revised to apply separately to
each project or location.

b. Professional Errors and Omissions: $1,000,000 per
occurrence,
4. Deductibles and self-insured retention. Any deductibles

or sgelf-insured retention must be declared to and
approved by the City's Risk Management Divisgion. City
reserves the right to request additional documentation,
financial or otherwise, prior to giving its approval of
the deductibles and self-insured retention and prior to
executing the underlying agreement. Any changes to the
deductibles or self-insured retention made during the



term of this Agreement or during the term of any policy
must be approved by the City Risk Manager before the
change takes effect.

Other insurance provisions. Policies shall contain, or
be endorsed to contain, the following provisions:

a. General Liability Coverage.

i, City, its officers, officials, agents, employ-
ees and volunteers are to be included as
insureds as respects damages and defense
arising from: activities performed by or on
behalf of D'Andrea, including the insured's
general supervision of D'Andrea; products and
completed operations of D'Andrea; and premises
owned, occupied, or used by D'Andrea. The
coverage shall contain nc special limitations
on the scope of protection afforded to City,
its officers, officials, agents, employees or
volunteers.

ii. D'Andrea's insurance coverage shall be primary
insurance (and shall be endorsed on D'Andrea's
policy as such) as respects City, its offi-
cers, officials, agents, employees or wvolun-
teers. Any insurance or gelf-insurance main-
tained by City, its officers, officials,
employees and volunteers shall be excess of
D'Andrea'’'s insurance and shall not contribute
with it in any way.

iii. Any failure to comply with reporting provi-
sions of the policies shall not affect cover-
age provided to City, its officers, officials,
agents, employees oxr volunteers.

iv. D'Andrea's insurance shall apply separately to
each il1nsured against whom claim is made or
suit is brought except with respect to the
limits of the insurer's liability.

b. All Coverages. FEach insurance policy regquired by
this clause shall be endorsed to state that cover-
age shall not be suspended, voided, canceled or
non-renewed by either D'Andrea or by the insurer,
or reduced in coverage or in limits, except after
thirty (30) days prior written notice (ten (10)
days for nonpayment of premiums) has been given to
City by certified mail, return receipt requested,
at the address and to the individual designated
below. '



: 6. Acceptability of insurers. Insurance is to be placed
with insurers with a current Best's rating of no less than A-:VII.
With the approval of the Risk Manager, City may accept coverage
with carriers hav1ng lower Best's ratings upon review of financial
information concerning D'Andrea and proposed carrier.

7. Verification of coverage. D'Andrea ghall furnish the
City with original certificates and original amendatory endorse-
ments effecting coverage required by this Agreement including, but
not limited to, the certificate of compliance discussed in NRS
616B.627. All certificates and endorsements must state each
insurance company's name, address and phone number and must be
countersigned by a duly appointed and licensed resident agent

authorized by that insurer to bind coverage on its behalf. all
certificates and endorsements are to be received and approved by
the City Clerk's Office before work and sales commence. City

reserves the right to regquire complete, certified copies of all
insurance policies and endorsements, effecting the coverage
reguired by this Agreement at any time.

8. Subcontractors. D'Andrea shall include all subcontrac-
tors as insureds under its policies or shall furnish separate
certificates and endorsements for each subcontractor. All

coverages for subcontractors shall be subject to all of the
requirements stated herein.

D. Duties of Citvy.

1. Sale of treated effluent to D'Andrea. Subject to
Paragraphs K, M, N and O below, and beginning on or about April 1,
2001, or as soon thereafter as allowed by the delivery pipeline
construction, and the issuance of all required permits by any
regulatory authority having jurisdiction over the construction and -
operation of City's effluent reuse system or assoclated water
rights, City agrees to sell up to 45C-acre-feet of treated effluent
to D'Andrea on an annual basis. In. the event the City-has. excess..
capacxty, it agrees: to sell additional efifluent to "'D'Andrea under
the same ‘price ag the” 450 acre feet

2. Time for delivery. City agreeg to provide the effluent
during the irrigation season beginning on orxr about 2April 1 and
ending on or about October 31 of each year, unless otherwise
agreed. During the remainder of the year the improvements are
congtructed, D'Andrea's obligations shall be prorated.

3.  In order to provide effluent to D'Andrea, it is necessary
to extend the effluent pipeline along Vista Boulevard. The City of
Sparks' share of sald extension is $240,160.00. In order to

provide effluent water to City owned parks within the D'Andrea
community, the City's share of the construction of pipelines within
D'Andrea 1is $68,400.00. The ‘total~City of”Sparks' ‘sharesof the
oversizing and improvements under this Agreement 1s:$308,560:00.

Said $308,560.00 of the City's share of improvements shall be. paid
as the facilities are constructed. The City shall pay ite share of



the improvements and costs in“monthly.progress. payments to.the:
contractor constructing the improvements in® the same  manner:.asg. .
DiAndrea.

E. Meter installation.

City's duties. City shall install a metexr at an appropriate
location to measure instantaneous and cumulative flows to the
irrigation lake and shall report such flow data to D'Andrea
monthly. City shall also install meters at appropriate locations
to measure instantaneous and cumulative flows to City parks and
public rights of way. The total amount of effluent used to
irrigate City parks and public rights of way shall be deducted from
the guantity charged to D'Andrea on a monthly basis.

F. Term of Agreement; Option to Renew. This Agreement shall
commence as of the date above written and shall terminate twenty
{20) years from that date, although with the written mutual consent
of all parties and the City of Reno, the Agreement may be renewed
for one additional term of five (5} years commencing at the
expiration of the initial term provided that D'Andrea is not in
default. All of the termg and conditions of this Agreement shall
apply during the additional term.

G. Infrastructure Reimbursement, and Maintenance and Operation
Feeg. To compensate the City for the apportioned cost of the
infrastructure necessary for the construction of the effluent line,
D'Andrea agrees to pay to the City-the sum of $§564,541.00 to be
paid at the rate of $3,385.50 per month until principal is:paid in
full. In addition thereto, D'Andrea shall pay to the City the sum
of $447.17 per wmonth for the operation-of the effluent line. Both
sums are due on the 1lst day of each month. If this Agreement is
terminated, the City has the right to sell D'Andrea's infrastruc-
ture capacity to another water user. Exhibit A attached hereto
provides spreadsheet of costs included in the calculation of the
monthly charge and total infrastructure fee.

H. Purchase of Treated Effluent; Limitation against Resale;
Rates. 'DiAndrea:. ‘agrees gwel purchase from City a: mlnlmum of 100
acre-feet peryear as 1long “as - this - Agreement:: Anceffects

D'Andrea  shall: not  resell . -any. -effluent . purchased ‘under-this
Agreement: except . to: D'Andrea Community Assoc1atlon (DCA) and for
any difference between their actual uUsage and their minimum
purchase obligation of 100 acre-feet pexr year. D'Andrea agrees to
pay a usage rate of $0.66 per "1000-gallons of treated effluent
rounded up to the next 1000 gallons with this rak biject to

renegotiation every five years. The usage fee is payable on the
first business day of €ach wmonth, one month in arrears,

I. Annual Flow Proijections. D'Andrea agrees to provide City with
a projection of their anticipated effluent flows on or before March

1 of each vyear.



J. Reguired Permits. D'Andrea agrees to acquire, comply with and
maintain in effect any and all federal, state or local regulatory
permits required for it to use treated effluent for irrigation at
the golf course and common area landscaping. D'Andrea also agrees
tc cooperate with City in obtaining any regulatory permits that
might be required of City relating to this Agreement.

K. Assumption of the Risk. D'Andrea agrees to use and manage the
treated effluent in a manner consistent with best management
practices and any approved effluent management plan and discharge
permit in effect.  D'Andrea understands that it is receiving
reclaimed water which is not intended for human consumption and
further agrees that it assumes any and all risks associated with
the use of the treated effluent under this Agreement. City
disclaims any and all warranties, including fitness for a particu-
lar purpose and merchantability.

I, Interruption of Delivery.

1. City shall not be liable for any failure to deliver
treated effluent under the terms of this Agreement due to force
majeure. For the purposes of this Agreement, a force majeure is
defined as a war, insurrection, riot, flood, drought, earthquake,
fire, casualty, act of God, act of the public enemy, guarantine
restriction or other effect of epidemic or disease, contamination
of water supply or effluent by third parties, freight embargo,
order from the Federal Water Master or any cther regulatory
authority, a lawsuit challenging this Agreement, or any other cause
whatscever except for the City's own voluntary act or failure to
exercise reagonable care and diligence in the performance of this
Agreement. '

2. City's obligation to deliver treated effluent under this
Agreement is subject to (a) City having the legal right to divert
reclaimed water; and (b) the necessary effluent pipeline improve-
ments and appurtenances being constructed, offered for conveyance
and accepted.

3. City may temporarily interrupt or reduce delivery of
treated effluent if City determines that such interruption or
reduction is necessary or desirable for system emergencies,
maintenance or management. Except in emergencies, City shall give
notice to D'Andrea of any such interruption or reducticn, the
reason for such interruption or reduction, and the estimated
duration of such interruption cor reduction to the extent the City
can. City shall make reasonable attempts to minimize the effect of
such interruption or reduction.

M. Termination by City. City may terminate the obligations
hereunder upon thirty (30) days written notice under the following
circumstances:

1. D'Andrea fails to comply with any federal, state or local
laws or permit conditions pertaining to the use of the treated



effluent. The City may suspend the Agreement while an environmen-
tal prosecution against D'Andrea is pending;

2. D'Andrea's use of the treated effluent contaminates the
water supply or provides a danger to neighboring properties or
residents;

3. D'Andrea's failure to pay any amount within sixty (60)
days of its due date;

4, City is unable to provide or economically provide water
consistent with federal, state or local laws now or herxeafter
existing; or

5. The parties are unable to agree on an adjusted rate as
contemplated under Section I(H) above.
6. Both parties agree to submit any defaults of this

Agreement to mediation prior to termination of thig Agreement.

7. If the City terminates the Agreement pursuant to Section
M and it is not reinstated, the unpaid obligation of D'Andrea under
Paragraph I(G) shall terminate.

N. Termination 'Andrea. D'Andrea may terminate its obliga-
tions hereunder, except it shall remain obligated to pay the unpaid
balance of the Infrastructure Reimbursement Fee.to the City which
originally is the sum of $564,541.00, upon thirty (30) days written
notice if the parties are unable to agree on an adjusted rate as
contemplated under Section I(H) above or if City does not annually
deliver up to 450 acre-feet of water to D'Andrea including the 50 -
acre-feet of water to DCA as required by Section I(D) (1) above.

O. Sale of Golf Course. If at any time during the term of this
Agreement, D'Andrea proposes to sell its golf course, D'Andrea
shall give the City not less than one hundred and twenty {120) days
prior written notice of its intention and shall consult with the
. City regarding the proposed sale and possible assignment under this
Agreement. See Paragraph II(F) below.

II. GENERAL PROVISIONS

A. Notice. Unless written notice of a new designee ‘ig gent in
accordance with this paragraph, all communicaticons/notices required
pursuant tc this Agreement shall be in writing and shall be
delivered in person or mailed by certified mail, postage prepaid,
return receipt requested, to the individuals at the addrecses
indicated below. Noticesg that are mailed are deemed received the
third day after they have been postmarked by the U.S. Postal
Service.



D'Andrea Nevada Golf Club, LLC, a Delaware LLC
Attn: Deborah Van Huis

780 Vista Blvd., #100A, Sparks, NV 89434

(775) 331-2100

City of Sparks

Attn: City Clerk's Office
P. O. Box 857 .
Sparks, NV 89432-0857
(775} 353-2350

B. Indemnification. D'Andrea shall indemnify and hold harmless

the City, its officers, officials, employees and agents, from any
liability for damage or claims for damage for personal injury,

including death, as well as for claims for property or personal

damage arising in whole or in part from D'Andrea's use of the

treated effluent provided under this Agreement. D'Andrea further

agrees to defend City, its officers, officials, employees and

agents from any and all suits and actions at law or in equity for
damage caused, or alleged to have been caused, by reason of

D'Andrea's use of the treated effluent provided under this

Agreement . This provision shall survive termination of the:
Agreement and shall be binding upon the parties, their legal

representatives, heirs, successors and permitted assigns.

C. Severability.

1. Each term and provision of this Agreement shall be
valid and enforceable to the extent permitted by law. If any term
or provision of this Agreement or the application thereof is held
to be invalid or unenforceable by a court of competent jurisdic-
tion, the remainder of this Agreement, or the application of such
term 'or provision to circumstances other than those to which it is
invalid or unenforceable, shall not be affected.

2. To prevent windfall or unintended consideration, if
any term or provision of this Agreement is deemed invalid or unen-
forceable or enforceable only to a limited extent, the parties
agree to negotiate in good faith to adjust any counter performance,
condition or corresponding consideration.

D. Integration. This Agreement, including the Recitals and the
Exhibits, all of which are true and correct and incorporated by
reference as a part of this Agreement, constitutes the complete and
integrated agreement between the parties with respect to the
matters recited herein, and supersedes any prior to contemporaneous
written or oral agreementg or understanding with respect thereto.

E. Amendment /Waiver. Thig Agreement shall not be modified,
amended, supplemented, rescinded, canceled or waived, in whole or
in part, except by written amendment signed by duly authorized
representatives of the parties. No waivexr of any of the provisions
of this Agreement shall be deemed to be a waiver of any other
provision, regardless of similarity, and no waiver shall constitute
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a continuing waiver. Forbearance or failure to declare a default
or pursue a remedy shall not constitute a waiver except as provided
in this Agreement.

F. Assignment. Neither D'Andrea nor the City shall assign or
delegate the duties under this Agreement to any third party without
prior written consent of the other parties which shall not be
unreasonably withheld, provided, however, that City may, in its
sole discretion, withhold approval of assignment if the potential
assignee (1) lacks the financial capacity, character and credit to
fulfill the £financial obligations hereunder; or (2) lacks the
experience to manage such facilities in compliance with environ-
mental regulations, including but not limited to, any approved
management plan and discharge permit governing D'Andrea's use of
the treated effluent and operation of the irrigation lake and
system under this Agreement.

G. Binding Nature. This Agreement shall be binding on and shall
inure to the benefit of the parties to this Agreement and their
respective heirs, legal representatives, successors and permitted
assigns.

H. No Third Party Beneficiary Rights, This Agreement is not
intended and shall not be construed to provide any person or entity
not a party to this Agreement with any benefits or cause of action,
or to obligate the parties to this Agreement to any entity or
person not a party.

1. Governing Law. The laws of the State of Nevada shall govern
this Agreement without regard to conflicts of laws principles.

J. Jurisdiction; Venue. Any action or proceeding seeking to
enforce any provision of, or based on any right arising out of,
this Agreement must be brought against eithexr of the parties in the
Second Judicial District Court for the State of Nevada, County of
Washoe. Each of the parties consents to the jurisdiction of such
court (and of the appropriate appellate court) in any such action
oxr proceeding and waives any objection to venue laid therein.

K. Claims. Pursuant to NRS 268.020, which the parties agree to
abide by contractually, all demands and accounts against the City
must be presented to the Council, in writing, within six months
from the time the demands or accounts become due. No demand or
account may be audited, considered, allowed or paid by the City
unless this requirement is strictly complied with.

L. Viclation of ity's I 1K me Policy. D'Andrea
agrees that it will comply with the City's illegal harassment
policy (HR-16), which i1s incorporated by reference and available

from the Human Resources Department, when dealing with the City,
its officials, officers, employees, and agents pursuant to this
Agreement. Violation of this policy shall constitute a material
breach of contract.

11



M. Duplicate Qriginals. This Agreement may be executed simul-
taneously in one duplicate original for each party hereto, and is
binding on a party only when all parties have signed and received
a duplicate original.

N. Subject Headings. The subject headings of the paragraphs and
subparagraphs of this Agreement are included foxr convenience only
and shall not affect the construction or interpretation of any of
its provisions.

0. Drafting Presumption. The parties acknowledge that this
Agreement has been agreed to by all of the parties, that all of the

parties have consulted or have had the opportunity to consult with
attorneys with respect to the terms, and that no presumption shall
be created against any party as the drafter of the Agreement.

P, Additional Documentg. The parties agree to execute such

additional documents and to take such additional action as is
reasonably necessary to carry out the purposes hereof.

Q. Due Authorization. . Each party represents that all required
authorizations have been obtained to execute this grant and for the
compliance with each and every term hereof. Each person signing
this agreement warrants and represents to the other parties that he
or she has actual authority to execute this Agreement and bind the
party for whom he or she is signing. '

IN WITNESS WHEREOF, the parties hereto have duly executed this
Agreement as of the date first hereinabove written. :

CITY QF SPARKS ATTEST;
£ -

[~

City C

APPROVED AS TO FORM:

<
Chester H. Adams
City Attorney
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D'ANDREA NEVADA GOLF CLUB, LLC
a Delaware limited liability company

By: D'ANDREA NEVADA PROPERTIES, LLC
a Delaware limited liability company
Its Sole Member

By: JENAMAR LLC :
a Nevada limited liability company

o~ I Lo

Mark Kaplan Its nager

STATE OF Cﬁl | ;‘&me\ )

)
COUNTY OF ?IN ey )

This instrument was acknowledged before me on ?Eﬁw9;¥7 ,
2001, by MARK KAPLAN, the Manager of JENAMAR LLC, a Nevada limited
liakility company, the Manager of D'ANDREA NEVADA PROPERTIES, LLC,
a Delaware limited liability company, the Scole Membexr of D'ANDREA
NEVADA GOLF CLUB, LLC, a Delaware limited liability company.

é/ﬂw\f %ﬂ*

Notary Public

Ss.

51823.16
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' D'Andrea Prorated Cost Summary

{ (ﬂ ,MWL&

v
Page 1 X (/ g ?/W AMEC INFRASTRUCTURE

5/15/01 /\ Burgoyne
A B / C D
"1 |SUMMARY OF PRORATED COSTS / '
2 - 7 7
D'ANDREA EFFLUENT PIPE (bé(?/ // i M =
3 |EXTENSION % 7.7
4 ‘
5
D'ANDREA SHARE OF OF EXISTING $564,541 See Estimate of Proraled Capital for
FACILITIES Existing Facilities spreadsheet attached.
8
7 .
CAPITAL RECOVERY, 3.75% FOR 20 $40,626 B& amortized over 20 yr. Period at 3.75%.
YEARS PER YEAR Matches the State loan conditions, paid
for by the City to Construct the existing
8 infrastructure.
9 .
YEARLY MAINTENANCE, $107,753
‘ OPERATION, ADMINISTRATION
COSTS of EXISTING FACILITIES
10 [INCURRED BY THE CITY.
11
D'ANDREA SHAR MAINT.OF $6,163
EXIST. FAC.Z 13840 gpm-hrs/ 242000
12 |lapm-hrs=5.72% PER YEAR
13
YEARLY PUMPING COSTS OF $798 ESTIMATED ELECTRICAL PUMPING
COSTS TO PROVIDE EFFLUENT TO
EIFFLUENT TO PUBLIC PARKS W/IN THE THREE PARKS ON D'ANDREA,
C'’ANDREA DEVELOPMENT BY INCURRED BY D'ANDREA.
14 |D'ANDREA '
15
BALANCE OF D'ANDREA SHARE OF $5,366
16 |YEARLY O&M COSTS
17
D'ANDREA TOTAL ANNUAL CAPITAL $45,991 CAPITAL RECOVERY PLUS YEARLY
COST, 20 year return period, ANNUAL MAINTENANCE
18 |INFRASTRUCTURE BASE FEE
19
EFFLUENT USE RATE, PER 1000 $0.66 AS ESTABLISHED BY THE CITY OF
20 1GALS SPARKS
21
TOTAL ESTIMATED EFFLUENT
22 |USAGE BY D'ANDREA
23 DEMAND, ac-ft. per year 450
24 DEMAND, gals per year 146,642,562
25 .
TOTAL ESTIMATED EFFLUENT COST 396,784
26 |TO D'ANDREA
27
28 [TOTAL ANNUAL COSTS $142,775
29
EXHIBIT “av Page 1



idrea Prorated Cost Summary

Reconciliation of D'Andrea payments

4/5/01

ltem Description City of Other
D'Andrea | Sparks | Agency
Total Cost Share Share Share |[Notes
Existing Facilities $7,212,049] $564,541] $986,460( $5,667,048
Paid to date $0{  $966,460
Balance Existing Facilities|
3564 541 30
Vista Extension $834,871] $594,711] $240,160 $0[
D'Andrea On-site 368,400 $0 368,400 $0fIncludes only improverments on
D'Andrea property, incurred by
D'Andrea, to supply COS parks.
Total $8,115,320] $1,159,262}  $308,560] $5,661,048]
Less Construction Costs i‘tyé’f Spa:‘s will pay to U'Andrea
the Cities sha
funded by; improvementsr,etc?tfa:;ﬁ: $308,560,
$504,711 $308,560 during construction.
Total Outstanding Balance
upcen completion of the
Vista Extension project.
$564,541 $0]
Estimated Annual Payments to COS
Capital Financing
$564.541 @ Out.standing balance amoritized aver 20 yr.
Period at 3,75%. Matches the State loan
3.75% for 20 yrs conditions, paid for by the City to Construct
(annual the existing infrastructure.
payments) $40,626 '
O&M Costs
Balance of
D'Andrea Share |
" of Yearly C&M Refer to "Summary of Prorated Costs”
Costs $5,366 attached.
Annual Effluent Use Cost :
450 AFNTr @ $96,784 Refer to "Summary of Prorated Costs"
$0.66/1,000 gal attached.
Total Annual Costs $142,775
EXHIRIT "A" Page 2



